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under the decree charging him with possibly as to facts first coming to his 

such specific estate as executor, that knowledge after the former decree, and 

even where some of the property was affecting the question of title to such es- 

not in existence at the time of the de- tate ; but we should hare supposed that 

cree against the executor, the error may in a case where the property had been 

be corrected in settling the account of destroyed before the passing of the 

the trustee, and in the language of the former decree, the correction of the 

learned judge, "we see no reason why error would involve an alteration of the 

an application should be made to the former decree, and would require some 

Court of Probate for relief by the trus- formal proceeding by the executor as 

tee or executor, or why relief and pro- such for that purpose. With this ex- 

tection may not be afforded him in the planation the opinion is most unques- 

settlement of his trustee account." tionably sound and wise, and the 

This is most unquestionably sound as explanation is important only to pre- 

to all facts occurring after the property elude all possible misapprehension, 
comes into his hands as trustee, and I. F. E. 



Court of Appeals of Maryland. 

PETER S. REYNOLDS v. THE MUTUAL FIRE INSURANCE CO. 

Where the insured in a policy issued by a mutual insurance company is dis- 
charged by a bankrupt or insolvent law from all his debts and contracts, and 
among them his premium-note, the consideration for the policy fails, and the 
company is not liable to make good a subsequent loss. 

The receipt by the company of interest upon his premium-note, after the filing 
of his petition in bankruptcy, but without actual notice thereof, is not a waiver 
of its right to treat the policy as at an end. 

On October 5th 1858, Reynolds obtained insurance against fire 
upon certain buildings in Caroline county, in the Mutual Fire 
Insurance Company of Cecil County, for $2383, and at the same 
time, in consideration thereof, executed and delivered to the com- 
pany his note, called a premium-note, for $108.89, to be paid "in 
whole or in such sums and at such times as the managers of the 
said company shall or may call for the same, according to the 
provisions of the act of incorporation and by-laws of the said 
company, and interest thereon at 6 per cent., to be paid annually 
in advance so long as the managers of the said company may find 
it necessary to call and receive the same." The record showed 
that Reynolds regularly paid the interest on said note, and the 
taxes assessed by the company, to August 1862 inclusive ; and 
that, on December 25th 1860, he applied to the Circuit Court for 
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Caroline county for the benefit of the insolvent laws, and was 
finally discharged in the month of October 1862 ; and that the 
buildings described in the policy were destroyed by fire in Febru- 
ary 1863. The company refused to pay the insurance, and Rey- 
nolds instituted suit against it in the Circuit Court for Cecil 
county, and the judgment being in favor of the company, the 
plaintiff below took this appeal. 

Henry W. Archer, for appellant. 

Alexander Evans and W. J. Jones, for appellee. 

The opinion of the court was delivered by 

Gkason, J. — The consideration given for the policy of insur- 
ance was the premium-note of the appellant. Where insurance 
companies conduct their business exclusively upon the mutual 
plan, they have to look to the premium-notes of the insured for 
the means of paying losses that may occur, and for this purpose 
they assess upon their members, and call in, such sums as may be 
necessary. It is therefore essential that the parties giving their 
premium-notes shall be under a legal obligation to pay the 
amounts of their respective notes in such sums and at such times 
as the companies may require and call for the same, in accord- 
dance with their charter and by-laws. If the insured be dis- 
charged from their liability to pay, it follows that the insurers 
are also released from their obligation to indemnify against loss 
by fire ; otherwise, there would be no mutuality in the contract 
between the parties. Was the appellant released from the legal 
obligation of his contract with the appellee by his discharge under 
the insolvent laws ? The 4th section of the 48th article of the 
Code provides that, "if the creditors, endorsers, or sureties shall 
fail to make any allegations or propose interrogatories, or if the 
same shall be answered satisfactorily, or determined in favor of 
the insolvent, the court shall discharge the insolvent from all debts 
and contracts made before the filing of his petition, and he shall be 
released from all such debts and contracts." The contract of the 
appellant with the appellee was entered into before the former 
filed his petition for the benefit of the insolvent laws, and his dis- 
charge operated as a release from all liability upon his note to 
the appellee ; and had any necessity arisen for calling in sums 
from parties insured for the purpose of paying losses incurred by 
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fire, the appellant could haye successfully resisted any such call 
upon him by pleading his discharge under the insolvent laws. 
After his discharge there remained no mutuality in the contract 
between him and the appellee, and he cannot- be permitted to hold 
it bound by its contract, while he himself has been released from 
all liability upon his note, which is the only consideration on which 
the policy was issued. He is therefore not entitled to recover 
from the appellee for the loss he has sustained by the destruction 
of his buildings by fire, even if it appeared from the record that 
he had an insurable interest therein at the time of the fire. 

But it was contended that by reason of the receipt, by the appellee 
from the appellant, of interest upon the premium-note after the fil- 
ing of the petition for the benefit of the insolvent laws, it has waived 
any right it may have had to treat the policy of insurance as at an 
end and no longer binding upon it, and is estopped from now 
denying its continuing validity. This argument is based upon the 
fact that the proceedings in insolvency were had in a court of 
record, whose proceedings are constructive notice to the whole 
world, and that having received the interest on the appellant's 
note with this constructive notice of his application for the insol- 
vent laws, the appellee cannot now avail itself of said application 
as a defence to this action. If the proof had shown that the ap- 
pellee had received the payment of interest with actual knowledge 
of the appellant's application for the benefit of the insolvent laws, 
there might have been some reason for the argument that it had 
thereby waived its right to hold itself absolved from its contract, 
but upon that question we do not mean to express any opinion. 
But the proof clearly shows that the proceedings in insolvency 
were had in a court at some distance from the county in which the 
office of the appellee was located and its officers resided, and that 
they had no actual notice of those proceedings and the discharge 
of the appellant, until long after the month of August 1862, 
when he made his last payment of interest. The principle is well 
settled that a party will not be held to have waived his rights or 
to be estopped by his conduct and acts, unless it is shown that he 
has acted with full knowledge of all the facts affecting his rights : 
Ijamss v. Hoffman, 1 Md. 437, 438 ; Gray v. Murray, 3 John. 
Ch. Reps. 188 ; Bennett v. Colley, 2 Myl. & Keene 225 ; How- 
ard v. Carpenter, 11 Md. 279 ; Flagg v. Mann, 2 Sumner 563. 

We find no error in the rulings of the court below. 
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The evidence in the second exception, which was objected to by 
appellant and admitted by the court, was legally admissible. 
Proof having been offered to show that Alexander Stewart was 
agent of the appellee, residing in Caroline county, the evidence 
objected to was admissible to show the special character and extent 
of the agency. The judgment appealed from must be affirmed. 



United States Circuit Court. Southern District of Georgia. 

WILLIAM N. MARSH et Al. v. WILLIAM H. BURROUGHS et Al. 

A bank incorporated by the state of Georgia in 1854 having become insolvent, 
suit was brought by a holder of its notes and judgment recovered at law. The 
creditor then filed a bill against some of the stockholders for the unpaid balance 
of their subscriptions. The stockholders set up in defence that the notes on which 
the judgment was founded were issued by the bank directors to the Confederate 
States and in aid of the rebellion, and were therefore void under the Constitution 
of Georgia of 1868, which nullifies all contracts made during the war and in aid 
thereof, and all notes or other evidences of such contracts. Held, that if such 
defence existed it should have been made to the action at law, and the court of 
equity could not now go behind the judgment. 

But even if such defence were still open, the Constitution of Georgia could not 
impair the obligation of contracts existing at its adoption. 

The fact that the Constitution of 1868 was revised by Congress and certain con- 
ditions imposed, before the admission of the state to representation, did not give 
such Constitution the force of an Act of Congress. 

Whatever may have been the precise status of Georgia after the war, the adop- 
tion of the Constitution of 1868 has been recognised by the political department 
of the Federal Government as the act of the people of Georgia, and it must there- 
fore be so regarded by the courts. 

A judgment-creditor who has exhausted his remedy at law, may file a bill 
against persons holding property of his debtor which cannot be reached by execu- 
tion, and he need not join other creditors as complainants. 

If in such case it appears by the pleadings or otherwise that distribution must 
be made pro rata among a certain class, the court will frame its decree for the 
benefit of all. 

So a judgment-creditor may pursue any equitable interest of his debtor in whos- 
ever hands it may be without making third persons parties, although the party 
sued may be entitled to contribution or indemnity from such third persons. 

Subscriptions to capital stock of a corporation, wholly or partly unpaid, are 
assets, even though never called in by the corporate authority, and may be made 
available by creditors for the payment of their debts. 

This was a bill filed by certain note-holders of the Merchants' 
and Planters' Bank of Savannah, who had obtained judgments 



